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MojoHost B.V. Master Services Agreement
This master services agreement is between MOJOHOST B.V., a private company with limited
liability, incorporated under the laws of the Netherlands, with its registered seat at Amsterdam, the
Netherlands, registered with the Dutch Trade Register of the Chamber of Commerce under number
61334405 (“MojoHost”), and the customer identified on the service order or that signs this
agreement (“Customer”).
MojoHost provides various computer infrastructure and related services to customers,
including (1) bare metal servers, (2) managed dedicated hosting, (3) virtual private servers, (4)
public and private clouds, (5) content delivery network (CDN), (6) shared hosting, (7) colocation, (8)
wholesale bandwidth, and (9) corporate email solutions.
Customer wants to order one or more of these services from MojoHost.
MojoHost wants to provide the requested services to Customer subject to the terms of this
agreement, which includes the (1) service level agreement (“SLA”), (2) privacy policy, (3) IP address
policy, (4) acceptable use policy (“AUP”), (5) service order, and (6) any relevant appendices.
The parties thus agree as follows:
1. Services
Subject to Customer’s satisfaction of any MojoHost credit approval requirements and
MojoHost’s verification of the information provided by Customer, MojoHost will use
commercially reasonable efforts to provide the services requested to Customer according to the
specifications and timeframes listed in the service order and the terms of this agreement. Unless
otherwise stated in this agreement or in the service order, Customer is solely responsible for all
costs and expenses to provide all equipment, hardware, cabling, and software required to
access or receive the services. MojoHost may change, discontinue, add, modify, re-price, or
remove features or functionality from the services on notice to Customer as provided in this
agreement. It is Customer’s responsibility to check for notices on a frequent basis. If Customer
continues to use the services following any change, MojoHost will deem this continued use as
Customer’s acceptance of the change unless Customer provides timely written notice objecting
to the changes as provided in this agreement. MojoHost may modify or relocate its network and
facilities used to provide the services to accommodate evolving technology, increased network
demand, and provide enhanced services. These activities will not adversely affect the provision
of services. Relevant third parties may provide third-party services and MojoHost is not
responsible for the provision of third-party services.
2. Privacy
The privacy policy available on the website governs the collection and use of personally
identifiable information (“PII”).

3. Customer’s Use of and Access to the Services
3.1

Age and Capacity. Customer must be at least 18-years old or otherwise have the legal
capacity to order services. If Customer is ordering services on behalf of an employer,
company, or other legal entity, Customer states that Customer has the legal right and
authority to order the services and be bound to this agreement.

3.2

Rights to Use Services. Subject to the terms of this agreement, MojoHost hereby grants
Customer a nonexclusive, nontransferable, non-sublicenseable (except if required to
exercise rights under section 3.2(B)), revocable right in the services solely to:

3.3

3.2(A)

Use and access the services for internal purposes; and

3.2(B)

Use the services to create, offer, and provide the customer offerings.

Customer Obligations. Customer will do each of the following during the term of this
agreement:
3.3(A)

Deliver customer content using the supporting encoding format specified in
the service order (if applicable);

3.3(B)

Comply with all applicable foreign and Netherlands laws, including
anticorruption and intellectual property laws;

3.3(C)

Pay the charges for the services when due;

3.3(D)

Use reasonable security precautions for providing access to the services by its
employees or other individuals to whom it provides access;

3.3(E)

Cooperate with MojoHost’s or its affiliate’s investigation of outages, security
problems, and any suspected breach of this agreement;

3.3(F)

Comply with all license terms or terms of use for any software, content,
service, or website (including customer content) that Customer uses or
accesses when using the services;

3.3(G)

Give MojoHost true, accurate, current, and complete account information;

3.3(H)

Keep Customer’s account information up to date;

3.3(I)

Be responsible for the use of the services by Customer and customer end users
and any other person to whom Customer has given access to the services or
customer offering;

3.3(J)

Comply with all third-party service (“TPS”) agreements;

3.3(K)

Comply—and ensure its customer end users comply—with MojoHost’s AUP
and not otherwise use the services for the distribution of any material that
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MojoHost considers to be obscene, lewd, lascivious, filthy, excessively violent,
harassing, or otherwise objectionable;

3.4

3.3(L)

Respect the intellectual property rights and other rights of third parties, as
well as the privacy of third parties, and refrain from distributing data in
contravention of the law and from providing illegal access to systems,
distributing viruses or other harmful programs, committing offenses, and
from infringing any other statutory obligations;

3.3(M)

Use commercially reasonable efforts to prevent unauthorized access to or use
of the services, and immediately notify MojoHost of any known or suspected
unauthorized use of Customer’s account, the services, or any other breach of
security;

3.3(N)

Where Customer provides customer offering as permitted under this
agreement, enter into an agreement with customer end users that includes the
relevant terms of this agreement and releases MojoHost and its affiliates from
any liability for damages or losses customer end users may incur from using
the customer offering; and

3.3(O)

Reasonably comply with any request by MojoHost to cooperate with any
third-party audit, including software audits.

Customer Prohibitions. Customer will not do any of the following during the term of
this agreement:
3.4(A)

Use the services in any situation where failure or fault of the services could
lead to death or serious bodily injury of any person, or to physical or
environmental damage;

3.4(B)

Copy, transfer, reverse engineer, disassemble, decompile, create derivative
works of, or—except as part of an authorized customer offering—allow thirdparty access to the services;

3.4(C)

Remove any proprietary notices or labels contained in or placed by the
services;

3.4(D)

Use, post, transmit, or introduce any device, software, or routine that
interferes or attempts to interfere with the operation of the services;

3.4(E)

Take any action that imposes an unreasonable or disproportionately large load
on the infrastructure of MojoHost’s systems or networks, or any systems or
networks connected to the services; or

3.4(F)

Resell any of the services alone to any third party without receiving written
consent from MojoHost, which will not be unreasonably withheld.
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3.5

Special Terms for Third-Party Services. If Customer orders third-party services under
TPS agreements, MojoHost is not responsible for the third-party services and the
provider of the third-party service is solely responsible for providing the third-party
services. However, the following provisions of this agreement will apply to the thirdparty services: sections 12, 13, 14, 15, 18, and 19. In addition, if MojoHost provides or
resells certain software and services to Customer, Customer may be bound by
additional terms imposed by applicable third-party resellers or licensors, which are
incorporated in this agreement by this reference.

4. Terms of Payment
4.1

Unless otherwise stated in the service order:
4.1(A)

MojoHost will invoice installation charges and any other nonrecurring initial
charges on the date of the service order.

4.1(B)

MojoHost will invoice all recurring charges as of the effective date of the
service order and monthly in advance from then on.

4.1(C)

MojoHost will invoice any other charges not covered by (A) or (B) above as
and when incurred.

4.1(D)

Customer will pay all charges, within 30 days of the date of the relevant
invoice.

4.2

MojoHost may increase any of the charges one time per calendar year, by: (1) 5%; or—if
higher—(2) the European 25 HICP (EU-25) index for the previous year. The increase will
take effect from January 1, unless MojoHost stipulates otherwise in its notice to
Customer. If the increase in charges takes effect within 12 months of the effective date,
the increase will be pro-rated based on the number of months that have passed since the
effective date.

4.3

Customer will pay all charges in Euros and paid free of currency exchange costs, bank
charges, withholdings, or deductions. If applicable law requires any deduction or
withholding, Customer will increase the amount of the payment to make sure that
MojoHost receives the amount it would have received had no deduction or withholding
been required.

4.4

Customer will pay all charges using the payment method maintained on file with
MojoHost, such as credit card, wire transfer, or any other method approved by
MojoHost. Customer hereby authorizes MojoHost to automatically charge Customer’s
payment method on file with MojoHost on or before the applicable due date. If
Customer’s payment method is a physical check or money order, Customer hereby
authorizes MojoHost either to use information from the check to make a one-time
electronic transfer from Customer’s account as soon as the same day Customer makes
payment, or to process Customer’s check as a check transaction in which case Customer
may not receive the check back from Customer’s financial institution. Customer will
provide and maintain valid and accurate billing information and contact information.
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Customer will be responsible for all fees, including processing fees, associated with
making payment via wire transfer to MojoHost. Customer may not chargeback creditcard payments to MojoHost. Any chargeback will result in an additional payment to
MojoHost of up to €500, which is a reasonable estimate of MojoHost’s additional
administrative costs. Returned checks, including electronic checks, will be subject to a
returned check fee of €100 or the greatest amount permitted by law, whichever is lower.
Customer is responsible for all fees and costs (including collection agency fees, court
costs, and reasonable legal fees) incurred by MojoHost in collecting its charges.
4.5

Customer’s failure to pay the charges on the due date will result in the assessment of a
€75 late fee for each month Customer is late. Further, if any portion of the charges
remains unpaid 30 days or more beyond the due date, MojoHost may also charge
interest on the amount due on a daily basis from the due date until the date of payment
based on the statutory commercial interest rate plus 2% without prejudice to
MojoHost’s other rights and remedies. If MojoHost has suspended Customer’s access to
the services over the public network as provided in section 18, Customer will pay a €300
reconnection fee. These fees will be due on receipt, and MojoHost will not reconnect any
services to Customer until full payment of these fees.

4.6

All charges Customer pays for services to MojoHost are nonrefundable. If Customer
believes that an invoice has errors or is incorrect, Customer will pay the undisputed
portion of the invoice on the due date in full and submit a documented claim for the
disputed amount. At a minimum, a documented claim will state the amount in dispute,
the reason for the dispute, and give all evidence as will be reasonably necessary to
support the dispute. The parties will negotiate in good faith in an attempt to resolve the
dispute. If the parties cannot resolve the dispute within 30 days of the date of the
invoice, either party may proceed under the dispute resolution provisions of this
agreement. If Customer does not submit a documented claim before the due date for
payment of the invoice, Customer waives all rights to dispute the invoice.

4.7

Customer may not withhold payment of any amounts due under this agreement
because of any setoff of any claim or dispute with MojoHost, whether relating to
MojoHost’s breach, bankruptcy, or otherwise. Customer will only use SLA credits, if
issued to Customer’s account, to offset future charges for services as provided in the
SLA. Customer will not sell, convert to cash, or transfer SLA credits to third parties or
affiliates. SLA credits will expire on the termination of this agreement.

4.8

If Customer is required to pay MojoHost a security deposit, MojoHost may, without
further notice to Customer and without prejudice to MojoHost’s other remedies, apply
part or all of the security deposit toward the cure of any default. If MojoHost does so,
Customer will—within five business days after written demand—pay MojoHost an
amount equal to the amount applied to restore the security deposit to its original
amount. MojoHost may deposit the security deposit in an account with its own funds
and Customer will not be entitled to receive interest on the security deposit. MojoHost
will return any part of the security deposit not used within 30 days after the termination
of this agreement, after MojoHost applies the security deposit to any outstanding
amounts due to MojoHost. In addition, MojoHost may retain—as collateral for unpaid
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charges and penalties—Customer’s equipment, domains, content, or other assets in
MojoHost’s possession.
4.9

If MojoHost receives a subpoena, court order, or other valid legal process or request,
including a request from a governmental agency, seeking information concerning
Customer, Customer will pay MojoHost’s actual costs, expenses, and fees incurred in
connection with providing a response, including reasonable legal costs, expenses, and
fees incurred in connection with the request.

5. Taxes
5.1

All service charges and other fees under this agreement are exclusive of VAT or any
similar indirect or sales taxes that may be applicable. If any VAT or similar sales tax is
chargeable by MojoHost, this will be added to the agreed price (by way of separate
invoice, if those charges have already been invoiced) and will be paid in addition by
Customer.

5.2

If withholding tax applies to any payments for supplies made under this agreement,
Customer may withhold that element that is required under the applicable legislation
but must pay an additional amount in accordance with section 4.3 and must notify
MojoHost before payment that withholding tax is required to be paid. The parties will
cooperate, where possible, to minimize the amount of withholding tax due by making
advance clearance applications under the relevant double taxation treaties (where
applicable) to the relevant tax authority to reduce the rate of withholding tax or exempt
entirely this amount if applicable. Regardless, Customer will account for any tax
withheld to the tax authorities on a timely basis.

5.3

Neither party will be liable for the other party’s taxes based on income (including gains
from the disposal of capital).

5.4

Any other taxes or levies arising from the use of the services (including local profit
taxes) (if any) will be the liability of Customer and MojoHost may recharge these to
Customer.

5.5

Customer will bear any stamp duties or registration taxes or other taxes relating to
documentation of the individual transactions entered into under this agreement.

6. Ownership of Website
6.1

Customer acknowledges that MojoHost (or its licensors) owns all legal right, title, and
interest in the website and the services provided by MojoHost, including all intellectual
property or other proprietary rights that subsist in the website and services (whether
those rights are registered or unregistered, and wherever in the world those rights may
exist).

6.2

As between Customer and MojoHost, MojoHost or its licensors owns all materials on
the website, including graphics, user and visual interfaces, images, software,
applications, and text, as well as the design, structure, selection, coordination,
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expression, “look and feel,” and arrangement of the website and its content (except for
any customer content). In addition, MojoHost or its licensors owns the domain names,
trademarks, service marks, proprietary logos, and other distinctive brand features
found on the website.
7. Intellectual Property
7.1

Customer states that the customer content and Customer’s use of the services will not
infringe the intellectual-property rights of MojoHost or any third party.

7.2

Customer acknowledges that MojoHost or its licensors owns all right, title, and interest
in any technology, including the software that is part of or provided with the services
and any trademarks or service marks of MojoHost.

7.3

Unless otherwise specifically provided in this agreement, Customer will not distribute
or authorize others to distribute MojoHost intellectual property in any manner without
the advance written consent of MojoHost.

7.4

Customer will comply with all applicable intellectual property laws, including the
Notice-and-Take-Down Code of Conduct in providing the customer offering. Customer
will remove infringing content immediately on the first written request of MojoHost. If
it fails to do so, MojoHost may remove the infringing content or prevent access to it at
its own discretion. In addition, Customer will cooperate with MojoHost in responding
to any takedown notices received by MojoHost regarding customer offering and
customer content. MojoHost may disable or terminate Customer’s account or the
accounts of customer end users who may be repeat infringers. MojoHost will handle
allegations of infringement according to its takedown notice policy, which MojoHost
may amend on one or more occasions. MojoHost cannot be required to form an opinion
on the validity of the claims of third parties or of Customer’s defense, or to become
involved in any way in a dispute between Customer and a third party. Customer will
need to consult with the third party in question and provide Customer with information
in writing that is properly substantiated with documents.

8. Trademarks
8.1

During the term of this agreement, Customer hereby grants MojoHost a nonexclusive,
worldwide, royalty-free, fully paid-up license to (1) use Customer’s trademarks, service
marks, logos, or trade name for MojoHost’s provision of services (including support of
services) to Customer; and (2) to list Customer as a customer of the services by
MojoHost or its designees.

8.2

The license granted in section 8.1 includes the right to sublicense to affiliates and any
third parties providing all or part of the services on behalf of MojoHost to achieve the
license.
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9. Backup and Security
9.1

MojoHost will maintain reasonable and appropriate measures related to physical
security to protect customer content.

9.2

Except for responsibility for physical security and unless MojoHost agrees otherwise in
writing, Customer will be solely responsible for data maintenance, integrity, retention,
security, and backup of customer content. Customer will be solely responsible for
undertaking measures to: (1) prevent any loss or damage to customer content; (2)
maintain independent archival and backup copies of customer content; and (3) ensure
the security, confidentiality, and integrity of customer content. MojoHost will have no
liability to Customer or any other person for loss, damage, integrity, usability,
accessibility, or destruction of any customer content except in the case of MojoHost’s
gross negligence or willful and wanton misconduct.

9.3

Customer will use reasonable security precautions for providing access to the services
by its employees or other individuals to whom it provides access, whether for
Customer’s internal business purposes or as a customer offering. Customer will be
solely responsible for ensuring the confidentiality and security of all account usernames
and passwords, and for all user conduct regarding the account credentials. Customer
will implement internal protocols and procedures whereby terminated personnel will
no longer be able to access any Customer username or password. All passwords
Customer or its personnel use must be smart, secure combinations of characters and not
be comprised solely of dictionary words.

9.4

If Customer transfers or is otherwise involved in the transfer of any customer content
(whether for its business or otherwise) over the public network or private networks,
then Customer is solely responsible for compliance with all applicable laws in all
applicable regions or countries regarding the security, privacy, legality, or safe handling
of the customer content.

10. Personal Data and Data Protection
10.1

Both parties acknowledge their respective duties under the applicable data protection
legislation, including the Personal Data Protection Act, and hereby undertake to comply
with their obligations and duties under applicable data protection legislation and will
give all reasonable assistance to each other where appropriate or necessary to comply
with any obligations arising under the applicable data protection legislation.

10.2

Customer acknowledges that MojoHost may, by virtue of providing the services, come
into possession of, or have access to, personal data. Customer is the controller in
accordance with the Personal Data Protection Act and is thus responsible for protecting
(privacy) information sent or processed by the equipment or programs of MojoHost on
behalf of Customer. MojoHost is the processor in accordance with the Personal Data
Protection Act and is thus responsible for the protection of privacy related information
of which its use is necessary by MojoHost for the proper performance of its obligations
under this agreement.
8

10.3

Customer acknowledges that MojoHost will—for the performance of MojoHost’s
obligations under this agreement and the exercise of MojoHost’s rights under this
agreement—be entitled to process personal data if MojoHost complies with the
applicable data protection laws. If the personal data is obtained from Customer,
Customer consents and undertakes to procure that any relevant data subjects consent to
the processing by MojoHost.

10.4

Customer will guarantee that all of the requirements for the lawful processing of
personal data input or processed by Customer or third parties on the customer offering
or otherwise hosted or processed by MojoHost have been met. The responsibility for the
data hosted or processed using the services by Customer will rest with Customer.
Customer will guarantee to MojoHost that the data is not illegal and does not infringe
the rights of third parties.

10.5

The parties will at all times make sure that appropriate technical and organizational
security measures will be taken against unauthorized or unlawful processing of
personal data and against accidental loss or destruction of, or damage to personal data.

10.6

Customer will indemnify MojoHost against any allegations as a result of the violation of
any person’s privacy. MojoHost will indemnify Customer against allegations of private
individuals for a violation of their privacy as a result of an act or failure to act of
MojoHost.

11. Data Traffic From Customer
11.1

MojoHost does not control or have any insight in the data traffic from or to Customer.
MojoHost is merely a passive conduit. MojoHost does not give any warranties about the
content of the data, including reliability and completeness.

11.2

Customer is responsible for the content of data traffic originating from Customer. The
AUP will apply to Customer and customer end users.

11.3

Customer indemnifies MojoHost from any damages arising out of any claim brought by
a third party with regard to the (content of) the data traffic or the information
originating from Customer.

12. Loss Payment (also known as Indemnification)
12.1

In General. Customer must pay MojoHost for any actual or alleged loss of MojoHost’s
that is caused by:
12.1(A) Customer’s use of the services or third-party services;
12.1(B)

Any breach or alleged breach by Customer of this agreement;

12.1(C) Any violation or alleged violation by Customer—including any person given
access and customer end users—of another’s rights, including any actual or
alleged infringement or misappropriation of another’s copyright, patent,
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trademark, service mark, privacy, identity, trade secret, confidential
information, or other proprietary right;
12.1(D) Customer or customer end users’ actual or alleged damage to the website or
services; or
12.1(E)

Any actual or alleged violation or noncompliance by Customer or customer
end users with any applicable law in any jurisdiction.

But Customer need not pay if the actual or alleged loss was caused by MojoHost’s gross
negligence or intentional misconduct.
12.2

Definitions
12.2(A) Loss means an amount that MojoHost is legally responsible for or pays in any
form. Amounts include, for example, a judgment, a settlement, a fine,
damages, injunctive relief, staff compensation, a decrease in property value,
and expenses for defending against a claim for a loss (including fees for legal
counsel, expert witnesses, and other advisers). A loss can be tangible or
intangible; can arise from bodily injury, property damage, or other causes; can
be based on tort, breach of contract, or any other theory or recovery; and
includes incidental, direct, and consequential damages.
12.2(B)

A loss is caused by an event if the loss would not have occurred without the
event, even if the event is not a proximate cause of the loss.

12.3

MojoHost’s Duty to Notify. MojoHost must notify Customer before the 30th business
day after MojoHost knows or should reasonably have known of a claim for a loss that
Customer might be obligated to pay. MojoHost’s failure to timely notify does not
terminate Customer’s obligation, except if the failure prejudices Customer’s ability to
defend the claim or mitigate losses.

12.4

Legal Defense of a Claim. MojoHost has control over defending a claim for a loss
(including settling it), unless MojoHost directs Customer to control the defense.
MojoHost and Customer must cooperate with each other in good faith on a claim.

12.5

No Exclusivity. MojoHost’s rights under this section do not affect other rights that
MojoHost might have.

13. Disclaimer of Warranties
13.1

Customer acknowledges that inherent risks exist in Internet connectivity and that the
use of the services could result in the loss of Customer privacy, confidential
information, data, and property. MojoHost does not and cannot control the flow of
information to or from its network and other portions of the Internet. MojoHost has no
obligation to provide security or protection for Customer’s privacy, confidential
information, or data other than as specifically stated in this agreement. Customer’s use
of the website and services is entirely at Customer’s own discretion and risk. MojoHost
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furnishes the website and services “as is” and without warranties or conditions,
statutory or otherwise, of any kind.
13.2

MojoHost:
13.2(A) Expressly disclaims all warranties—whether express, implied, or statutory—
including warranties of (1) noninfringement, (2) title, (3) merchantability, (4)
fitness for a particular purpose, (5) quiet enjoyment, (6) absence of viruses, (7)
results, (8) workmanlike effort, (9) quality, (10) noninterference, and (11)
accuracy of informational content;
13.2(B)

Expressly disclaims all warranties—whether express, implied, or statutory—
arising from a court of dealing, usage, or trade practice;

13.2(C) Does not warrant that the services will meet Customer’s requirements,
expectations, or that their operation will be timely, uninterrupted, secure, or
error-free, or that any defects will be corrected; and
13.2(D) Does not warrant or make any representation regarding the use or the results
of the use of the services in terms of its accuracy, suitability, reliability,
timeliness, completeness, or otherwise.
13.3

Customer assumes total responsibility for Customer’s and customer end users’ use of
the services.

14. Disclaimer of Damages
14.1

Except as required by law or caused by MojoHost’s gross negligence or willful and
wanton misconduct, MojoHost will not be liable to Customer for any special, indirect,
incidental, punitive, exemplary, reliance, or consequential damages of any kind.

14.2

This disclaimer includes compensation, reimbursement, or damages arising out of—or
relating to—(1) the use of, or loss of use of, the services (including downtime costs); (2)
loss of profits; (3) loss of revenue; (4) loss of goodwill; (5) loss of contracts; (6) loss of, or
damage to, data or content (including customer content); (7) cost of procurement of
substitute goods or services; (8) subsequent or other commercial loss (including loss of
business or opportunity); or (9) for any other reason of any kind.

14.3

This disclaimer applies regardless of theory of liability and even if Customer advised
MojoHost of the possibility of these damages.

15. Limitation of Liability
15.1

Unless required by law or caused by MojoHost’s gross negligence or willful and wanton
misconduct, MojoHost will not be liable to Customer for breach of any express or
implied warranty or condition, breach of contract, negligence, strict liability, or any
other legal theory related to the website or services.
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15.2

If—despite section 15.1—MojoHost is found liable to Customer for any damage or loss
arising out of the services, MojoHost’s liability is limited to direct damages of Customer
and MojoHost’s total cumulative liability to Customer will not exceed the amount of
charges Customer paid MojoHost for the services during the three-month period
immediately before the occurrence of the event-giving rise to MojoHost’s liability.

15.3

Customer will use commercially reasonable efforts to mitigate any losses that may arise
from this agreement.

16. Allocation of Liability
The parties acknowledge that the disclaimer of warranties, disclaimer of damages, limitations of
liability, and allocation of risk here are an essential element of the bargain between the parties,
without which MojoHost would not have entered into this agreement. MojoHost’s pricing
reflects this allocation of risk and these limitations.
17. Dispute Resolution
17.1

In General. Each party will allow the other a reasonable opportunity to comply before it
claims that the other has not met the obligations under this agreement. The parties will
first meet and negotiate with each other in good faith to attempt to resolve all disputes
between the parties relating to this agreement.

17.2

Litigation Election. Either party may elect to litigate the following type of case or
controversy: (1) an action seeking equitable relief or (2) a suit to compel compliance
with this dispute resolution provision. MojoHost may elect to litigate billing or payment
disputes or collection matters.

17.3

Mediation/Arbitration
17.3(A) All disputes arising between MojoHost and Customer that are connected to
this agreement or ensue from further agreements that result from this
agreement will be resolved by means of arbitration in accordance with the
Arbitration Regulations of SGOA (Stichting Geschillenoplossing
Automatisering, or “foundation for the resolution of ICT disputes”), which
has its registered office in The Hague. This provision does not affect the right
of each party to request summary arbitral proceedings, without prejudice to
the right of each party to take precautionary legal measures. The arbitral
tribunal will be composed of one arbitrator. Arbitration will take place in
Haarlem, the Netherlands. The proceedings will be conducted in the English
language. The arbitral tribunal will decide the dispute according to the rules
of law.
17.3(B)

Before arbitration proceedings as defined in section 17.3(A) are instituted,
either party will start proceedings for ICT mediation in accordance with
SGOA’s ICT Mediation Rules. The other party must participate actively and
constructively in ICT mediation proceedings, once started, and is legally
obliged to attend at least one joint meeting between the mediator and the
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parties. Any party may terminate mediation at any time after an initial
discussion between the mediator and the parties. This provision does not
prevent a party from requesting summary arbitral proceedings or
precautionary legal measures if it considers this necessary.
17.3(C) If SGOA is not available, then for the purposes of resolution of each dispute
that has arisen or might arise further to the present agreement, or any further
agreements resulting from the present agreement, the parties will—or the
most diligent party will—file a Request for Mediation with the NAI Secretariat
according to the NAI Mediation Rules. If that request fails to result in a
comprehensive resolution of the dispute b means of signing of a settlement
agreement as referred to in article 7(A) of the NAI Mediation Rules, by means
of an arbitral award on agreed terms as referred to in article 8 of the NAI
Mediation Rules, or by means of a combination of both, the dispute—or at any
rate any part of it not resolved in any of the previously mentioned manners—
will be resolved exclusively according to the NAI Arbitration Rules. The
parties will settle all disputes arising in connection with this agreement, or
further agreements resulting from this agreement, according to the Arbitration
Rules of the Netherlands Arbitration Institute. The arbitral tribunal will be
composed of one arbitrator. The arbitral tribunal will be appointed according
to the list procedure. The place of arbitration will be Amsterdam, the
Netherlands. The proceedings will be conducted in the English language. The
arbitral tribunal will decide the dispute according to the rules of law.
17.4

MojoHost’s Right to Injunctive Relief. Customer acknowledges that Customer’s breach
of sections 3.2, 3.3, 3.4, or violation of any terms of the AUP would cause irreparable
injury to MojoHost. Customer agrees that if a breach occurs, MojoHost will be entitled
to seek temporary and preliminary injunctive relief without the necessity of proving
actual damages or posting any bond or other security.

17.5

Limited Time to Bring Claims. No party may bring a legal action, regardless of form,
related to this agreement more than one-year after the cause of action arose. After oneyear, any legal action related to this agreement is barred.

18. Suspension
18.1

MojoHost may suspend provision of services to Customer without liability if:
18.1(A) MojoHost reasonably believes that the services are being used, have been
used, or will be used by Customer in violation of this agreement or any
applicable law in any jurisdiction;
18.1(B)

Customer does not cooperate with MojoHost’s investigation of any suspected
violation of this agreement or any applicable law in any jurisdiction;

18.1(C) MojoHost reasonably believes that services provided to Customer have been
accessed or manipulated by a third party without Customer’s consent or in
violation of this agreement;
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18.1(D) MojoHost reasonably believes that suspension of the services is necessary to
protect MojoHost’s network or other MojoHost customers;
18.1(E)

A payment for the services is overdue by more than five days including the
due date;

18.1(F)

The continued use of the services by Customer may adversely impact the
services, systems, or content of any other MojoHost customer;

18.1(G) MojoHost reasonably believes that the use of the services by Customer may
subject MojoHost, its affiliates, or any third party to liability; or
18.1(H) Law requires suspension.
MojoHost will give Customer reasonable advance notice of a suspension under this
section and a chance to cure the grounds on which the suspension is based. However,
MojoHost will not give reasonable advance notice if it determines in its reasonable
commercial judgment that a suspension on shorter or contemporaneous notice is
necessary to protect MojoHost or its other customers from operational, security, or other
risk, or a court or other judicial body orders the suspension. For purposes of this section,
MojoHost will treat a violation of the flow-through provision the same as a violation of
this agreement.
18.2

If MojoHost suspends Customer’s right to access or use all or parts of the services:
18.2(A) Customer remains responsible for all charges and fees Customer has incurred
through the date of suspension;
18.2(B)

Customer remains responsible for any applicable charges and fees for any
services to which Customer has continued to have access, as well as applicable
data storage fees and charges, and fees and charges for in-process tasks
completed after the date of suspension;

18.2(C) Customer will not be entitled to any SLA credits under the SLA for any period
of suspension; and
18.2(D) MojoHost may terminate Customer’s access to customer content stored in the
services during a suspension, and MojoHost will not be liable to Customer for
any damages or losses Customer may incur because of the suspension.
19. Term and Termination
19.1

Term
19.1(A) Initial Term. The initial term of this agreement is one year unless otherwise
specified in the service order. It begins on the effective date of this agreement.
19.1(B)

Renewal Term. After the initial term expires, this agreement will automatically
renew for successive one-year periods unless otherwise specified in the service
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order until terminated by either party on 28-days advance written notice
before the expiration of the then-current term.
19.2

Termination
19.2(A) Termination for Convenience; Early Termination Fee. Either party may terminate
this agreement for convenience by giving written notice at least 28 days before
the expiration of the then-current term. If Customer terminates this agreement
for convenience more than 28 days before the expiration of the current term,
Customer may elect to continue the services until the expiration of the current
term or terminate the services before the end of the current term. Customer
acknowledges that MojoHost based the amount of the monthly charge for
services on Customer’s agreement to pay the monthly charges for the entire
term of each service order. Customer acknowledges that MojoHost’s damages
from any termination before the end of the current term is difficult to
ascertain. For that reason, if Customer elects to terminate the services before
the end of the current term, Customer will pay MojoHost the amount due for
the remainder of the current term within five days after the effective date of
the termination. Thus, Customer must pay for the entire current term
regardless when Customer terminates this agreement and regardless whether
Customer uses the services for the entire current term. Both parties
acknowledge that this provision establishes liquidated damages and is not
intended as a penalty.
19.2(B)

Termination for Breach. MojoHost may terminate this agreement immediately
on notice if:
19.2(B)(1) MojoHost discovers that Customer provided MojoHost with
inaccurate or incomplete account information or inaccurate or
incomplete information about Customer’s proposed use of the
services;
19.2(B)(2) If Customer is an individual, Customer was not at least 18-years
old or did not have the legal capacity to enter into this agreement,
install, or accept services when Customer submitted the order, or if
Customer is an entity, the individual submitting the order for
Customer did not have the legal right or authority to enter into this
agreement, install, or accept services on behalf of Customer;
19.2(B)(3) Customer failed to timely pay an invoiced amount, and Customer
does not pay the undisputed overdue amount within five days of
the due date;
19.2(B)(4) Customer’s use of the services or a customer end user’s use of the
customer offering violates this agreement, and Customer fails to
remedy this violation within five days of MojoHost’s written
notice;
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19.2(B)(5) Customer or a customer end user violates the AUP;
19.2(B)(6) Customer’s account has been suspended for 30 days or more;
19.2(B)(7) Customer has multiple violations of this agreement; or
19.2(B)(8) Customer fails to comply with any other provision of this
agreement and does not remedy the failure within 30 days of
MojoHost’s notice to Customer describing the failure.
MojoHost will notify Customer in writing of termination under this section
unless MojoHost determines, in its reasonable commercial judgment, that a
termination on shorter or contemporaneous notice is necessary to protect its or
its other customers from operational, security, or other risks. MojoHost will
deem a breach of the flow-through provision as a breach of this agreement.
19.3

Effect of Termination; Access to Customer Content
19.3(A) On termination of this agreement, Customer must discontinue use of the
services and relinquish use of the IP addresses and server names assigned to
Customer by MojoHost and any other materials provided to Customer by
MojoHost for the services, including pointing the DNS for Customer domain
names away from the services. MojoHost will have no obligation to provide
any transition services or access to data except as expressly stated in this
agreement. Termination of this agreement will not affect the right of MojoHost
to receive or recover any charges or other fees Customer owed to MojoHost
before termination, as well as all charges or other fees Customer owed for the
remainder of the then-current term.
19.3(B)

The deletion of customer content is automatic on termination of this
agreement. Thus, unless MojoHost determines otherwise, Customer will not
have access to customer content, and MojoHost may immediately erase or
delete customer content from its computer infrastructure after the effective
date of termination of this agreement.

20. Confidentiality
20.1

Each party will hold in confidence information relating to the other that is known to be
confidential or proprietary, or which a party has clearly marked as confidential or
proprietary. A party will not disclose or use the other party’s confidential information
unless disclosure or use is necessary to the performance of the services.

20.2

The obligations of confidentiality in section 20.1 will not apply to (1) information that is
independently developed by the nondisclosing party, (2) lawfully becomes a part of the
public domain, or (3) of which the nondisclosing party gained knowledge or possession
free of any confidentiality obligation.
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20.3

MojoHost may disclose information, including information that Customer, or customer
end users, may consider confidential, in order to comply with a court order, subpoena,
summons, discovery request, warrant, regulation, or governmental request. MojoHost
assumes no obligation to inform Customer, or a customer end user, that MojoHost has
provided the information according to a legal request. In some cases, the law may
prohibit MojoHost from giving notice. MojoHost may also disclose this information
when it is necessary for it to protect its business, or others, from harm.

21. Equipment
21.1

MojoHost is not responsible for loss or damage to Customer’s equipment and property
(if any) stored or installed in a MojoHost datacenter facility or other MojoHost location.
Customer will maintain insurance coverage on its equipment and property stored or
installed at a MojoHost datacenter facility or other MojoHost location that covers any
type of loss and includes a waiver of subrogation clause. MojoHost will not be liable for
damage to or loss of any of Customer’s equipment resulting from any cause, other than
MojoHost’s gross negligence or willful misconduct and then only in an amount not to
exceed the replacement value of the damaged equipment, not to exceed the limits stated
above. On termination of this agreement, Customer must arrange with MojoHost to
remove its equipment from any MojoHost datacenter facility or other MojoHost location
within 30 days of the termination of this agreement. If Customer fails to do so,
Customer forfeits this equipment to MojoHost and MojoHost may dispose of this
equipment without any liability to Customer, although MojoHost may recover any
reasonable costs of disposition from Customer and Customer will reimburse MojoHost
for these costs promptly on receipt of an invoice.

21.2

Customer will have no interest in any equipment supplied by MojoHost other than the
right to use that equipment during the term while payments are current. Customer will
be liable to MojoHost for any damage to this equipment caused by Customer or
Customer’s representatives, agents, employees, or contractors.

22. Miscellaneous
22.1

Insurance. Each party will maintain commercial general liability, property, casualty, and
business interruption insurance with individual policy limits of not less than €1,000,000
per occurrence. Customer’s insurance will be primary over MojoHost’s insurance.
Customer waives, and will require its insurers to waive, any rights of subrogation
against MojoHost, its agents, directors, and employees.

22.2

Assignment and Delegation. MojoHost may assign its rights or delegate any
performance under this agreement without Customer’s consent. Customer may not
assign any rights or delegate any performance under this agreement, except with the
advance written consent of MojoHost. All unauthorized Customer assignments of rights
are prohibited under this section, whether they are voluntary or involuntary, by merger,
consolidation, dissolution, operation of law, or any other manner. For purposes of this
section, (1) a “change of control” is deemed an assignment of rights; and (2) “merger”
refers to any merger in which Customer participates, regardless of whether it is the
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surviving or disappearing entity. Any purported Customer assignment of rights or
delegation of performance in violation of this section is void.
22.3

Waiver. If a party fails to require the other to perform any term of this agreement, that
failure does not prevent that party from later enforcing that term. If a party waives the
other’s breach of a term, that waiver is not treated as waiving a later breach of that term.
No waiver by any party of any of the provisions of this agreement will be effective
unless in writing and signed by the waiving party. The parties may waive compliance
with this provision only in a writing signed by both parties.

22.4

Severability. If any provision of this agreement is determined to be invalid, illegal, or
unenforceable, the remaining provisions of this agreement remain in full force, if the
essential terms of this agreement for each party remain valid, binding, and enforceable.

22.5

Notices
22.5(A) Billing Disputes. Customer must submit a dispute of any invoiced charges to
MojoHost by email at billing@MojoHost.eu or at any other address MojoHost
specifies in writing for addressing billing disputes.
22.5(B)

Discontinuing Service. Customer must submit written notice to discontinue a
service to MojoHost by email at sales@MojoHost.eu or at any other address
MojoHost specifies in writing for giving notice of discontinuing service.

22.5(C) Other Matters. All other notices and other communications required or
permitted under this agreement must be in writing and must be delivered
personally; sent by email to legal@MojoHost.eu; or sent by certified or
registered mail, or by overnight courier, postage prepaid, to the party’s
address listed below:
MojoHost:

Customer:

MojoHost B.V.
Attn: Legal Department
Prinsengracht 530
1017 KJ Amsterdam
Netherlands

________________________
________________________
________________________
________________________
________________________

A party may change this address by notice to the other party as stated in this agreement.
A notice is considered as having been given (1) on the day of personal delivery, (2) the
moment the email has been received on or by a mail server or mail exchanger used or
operated by the receiving party, or (3) three days after the date of mailing. Notices must
be given in the English language.
22.6

Cumulative Remedies. All rights and remedies provided in this agreement are
cumulative and not exclusive, and the assertion by a party of any right or remedy will
not preclude the assertion by the party of any other rights or the seeking of any other
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remedies available at law, in equity, by statute, in any other agreement between the
parties, or otherwise.
22.7

Legal Costs and Fees. If a party breaches this agreement, the breaching party will
reimburse the nonbreaching party for all reasonable legal costs and fees incurred in
enforcing this agreement.

22.8

Choice of Law. The laws of the Netherlands—without giving effect to its conflicts of law
principles—govern all matters arising out of or relating to this agreement, including its
validity, interpretation, construction, performance, and enforcement, as well as any noncontractual obligations arising out of or in connection with it. The United Nations
Convention on Contracts for the International Sale of Goods does not apply to this
agreement.

22.9

Designation of Forum. Except for disputes subject to mandatory arbitration, the
competent courts of Amsterdam, the Netherlands, will have exclusive jurisdiction to
hear and determine any suit, action, or proceedings, and to settle any disputes, which
may arise out of or in connection with this agreement or other agreements or other legal
relationships (including non-contractual obligations) resulting from this agreement or in
connection with this agreement.

22.10

Force Majeure. Except for MojoHost’s rights under sections 18 and 19, no party will
breach this agreement if the failure to perform the obligation is due to an event beyond
that party’s control. Events beyond a party’s control include: (1) significant failure of a
part of the power grid, (2) sabotage, (3) denial of service attack, (4) significant failure of
the Internet, (5) natural disaster, (6) war, (7) riot, (8) insurrection, (9) epidemic, (10)
strikes or other organized labor actions, (11) terrorism, or (12) other events of a
magnitude or type for which precautions are not generally taken in the industry. The
party suffering a force majeure event must give prompt written notice to the other
party, stating the period the occurrence is expected to continue, and will use diligent
efforts to end the failure or delay and ensure the effects of the force majeure event are
minimized. However, if the force majeure event continues beyond 30 days, the
performing party may elect to terminate this agreement without incurring any liability.

22.11

Feedback. MojoHost encourages Customer to provide feedback about the services.
However, MojoHost will not treat as confidential any suggestion or idea provided by
Customer, and nothing in this agreement or in the parties’ dealings arising out of or
related to this agreement will restrict MojoHost’s right to use, profit from, disclose,
publish, or otherwise exploit any feedback, without payment to Customer.

22.12

Third-Party Beneficiaries. This agreement does not and the parties do not intend it to
confer any rights or remedies on any person other than the parties to this agreement.
Unless otherwise agreed in writing, MojoHost will provide support only to Customer.
MojoHost will not provide support to a customer end user, customer affiliate, third
party, or third party affiliate to whom Customer provides access to use the services or
the customer offering.
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22.13

Relationship of the Parties. The parties’ relationship is that of independent contractors
and not business partners. Nothing in this agreement creates a partnership, joint
venture, agency, franchise, or employment relationship between the parties and the
parties expressly disclaim the existence of any of these relationships between them.
Neither of the parties is the agent for the other, and neither party has the right to bind
the other to any agreement with a third party.

22.14

Common Carrier. MojoHost and Customer agree that MojoHost (1) is solely acting as a
common carrier in its capacity of providing services under this agreement, (2) is not a
publisher of any material or information, and (3) has no right to edit or censor the
material at the servers in use by Customer. MojoHost is not responsible nor
preapproves any of Customer’s customer content. MojoHost will consider all material
Customer submits for publication publicly accessible. MojoHost does not screen in
advance Customer’s material submitted to MojoHost for publication. MojoHost’s
publication of material submitted by Customer does not create any express or implied
approval by MojoHost of this material, nor does it indicate that this material complies
with the terms of this agreement.

22.15

Publicity; Marketing. MojoHost may reference Customer’s entering into this agreement
and its status as a customer in its marketing materials and in sales presentations. Subject
to MojoHost’s marketing rights, neither party may issue a news release, public
announcement, advertisement, or other form of publicity relating to this agreement or
the services without the advance written approval of the other party. Customer will
direct any request for approval to MojoHost’s Legal Department. Customer will not (1)
market to customer end users or prospective customer end users using MojoHost’s
name, (2) represent to customer end users or prospective customer end users that they
are or will become MojoHost customers, or (3) indicate to customer end users or
prospective customer end users that Customer has any relationship with MojoHost
other than that resulting from Customer’s purchase of services.

22.16

Counterparts. The parties may sign this agreement in any number of counterparts. The
parties will consider each counterpart an original and all counterparts, when taken
together, will form the same agreement.

22.17

Signatures; Electronic Signatures. The parties may sign this agreement by fax or
electronically instead of an original signature. The parties will treat fax or electronic
signatures as original signatures that bind them to this agreement. Customer states that
any affirmation, assent, or agreement Customer transmits through the website in
response to a prompt is binding. Customer understands that when Customer clicks on
an “I agree,” “I consent,” or other similarly worded “button” or entry field using a
mouse, keystroke, or other computer device, Customer’s agreement or consent will be
legally binding and enforceable, and constitute the legal equivalent of Customer’s
handwritten signature.

22.18

Successors and Assigns. This agreement inures to the benefit of, and is binding on, the
parties and their respective successors and assigns. This section does not address,
directly or indirectly, whether a party may assign its rights or delegate its performance
under this agreement.
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22.19

Further Assurances. Each party will take any actions, or sign any documents, necessary
to effect or facilitate the purpose of this agreement.

22.20

Voluntary Agreement. The parties have signed this agreement voluntarily and for valid
reasons, and in doing so do not and have not relied on any statement or promise by any
other party, except those expressed in this agreement. The parties acknowledge that
they have carefully read this agreement, discussed it with their attorneys or other
advisors, understand all of the terms, and agree to be bound by it. The parties have
relied on the advice of their attorneys or other advisors about the terms of this
agreement, and waive any claim that the terms should be construed against the drafter.

22.21

Entity Authority. Each person signing this agreement on behalf of any entity states that
he or she has full authority to sign this agreement on behalf of the entity and that party
has taken all necessary actions. In addition, each entity party states that this agreement
does not violate or breach that party’s articles of incorporation, articles of organization,
bylaws, operating agreement, or any other agreement or law by which that party is
bound.

22.22

Survival. All provisions of this agreement that by their nature are intended to survive
termination of this agreement will survive the termination of this agreement.

22.23

Language. The official language of this agreement will be the English language and no
translation into any other language may be used in its interpretation. All services,
support, notices, designations, specifications, and communications will be provided in
the English language.

22.24

Entire Agreement. This agreement makes up the sole agreement of the parties
concerning its subject matter. It supersedes all earlier written or oral discussions,
negotiations, proposals, undertakings, understandings, and agreements between the
parties concerning the transactions contemplated in this agreement. No party may use
any of the earlier or contemporaneous negotiations, preliminary drafts, or previous
versions of this agreement leading up to its signature and not stated in this agreement to
construe or affect the validity of this agreement. No conditions, definitions,
representations, or warranties concerning the subject matter other than as expressly
stated in this agreement will bind either party. Each party acknowledges that no party
made or relied on a representation, inducement, or condition not stated in this
agreement.

22.25

Amendment. MojoHost may change the terms of this agreement on one or more
occasions. MojoHost will use commercially reasonable efforts to notify Customer
through the website or customer portal of any changes. Changes will become effective
when posted on the website or the customer portal. However, changes will not apply to
ongoing disputes or to disputes arising out of events occurring before the posted
changes. It is Customer’s responsibility periodically to check the website or the
customer portal for changes. If Customer continues to use the services following any
change, MojoHost will consider Customer’s continued use as acceptance of the change
unless Customer notifies MojoHost in writing of Customer’s disagreement within 15
days of the change. In Customer’s written notice to MojoHost, Customer must identify
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each change Customer disagrees with and the nature of Customer’s disagreement with
each change identified. MojoHost will contact Customer within the next five business
days to address Customer’s issues and try to reach a mutually amicable resolution. If
MojoHost is unable to resolve Customer’s disagreement with the changes, MojoHost
may terminate this agreement effective immediately (without any further charge to
Customer) or terminate the agreement effective at the end of the then-current term
without the changes taking effect. MojoHost must approve in writing any changes
requested by Customer to any of the terms of this agreement.
23. Usages. In this agreement, the following usages apply:
23.1

Actions permitted under this agreement may be taken at any time and on one or more
occasions in the actor’s sole discretion.

23.2

References to a statute will refer to the statute and any successor statute, and to all
regulations promulgated under or implementing the statute or successor, as in effect at
the relevant time.

23.3

References to numbered sections in this agreement also refer to all included sections.
For example, references to section 6 also refer to sections 6.1, 6.1(A), etc.

23.4

In computing any period of time under this agreement, the day of the act, event, or
default from which the designated period of time begins to run will be included, unless
it is a Saturday, Sunday, or legal holiday. In that case, the period will begin to run on
the next day that is not a Saturday, Sunday, or legal holiday, and the period will run
until the end of the next day afterwards that is not a Saturday, Sunday, or legal holiday.

23.5

In computing periods from a specified date to a later specified date, the words “from”
and “commencing on” (and the like) mean “from and including,” and the words “to,”
“until,” and “ending on” (and the like) mean “to but excluding.”

23.6

References to a governmental or quasi-governmental agency, authority, or
instrumentality will also refer to a regulatory body that succeeds to the functions of the
agency, authority, or instrumentality.

23.7

“A or B” means “A or B or both.” “A, B, or C” means “one or more of A, B, and C.” The
same construction applies to longer strings.

23.8

“Including” means “including, but not limited to.”

24. Definitions. As used in this agreement, the following definitions—whether or not capitalized—
apply:
24.1

“Acceptable Use Policy” or “AUP” means the acceptable use policy available on the
website.
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24.2

“Account information” means billing information, contact information, payment
information, and any other information of a similar nature provided to MojoHost by
Customer.

24.3

“Affiliate” means any legal entity that a party controls, that controls a party, or that is
under common control with a party. For this definition, “control” means the ability to
affect—directly or indirectly—the policies, management, and operations of an entity
through the beneficial ownership of the securities or shares entitled to vote in the
election of the directors—or, in the case of an entity that is not a corporation, of the
election of the corresponding management authority—in the entity of (1) more than 50%
of the securities or shares, or (2) the lesser percentage of securities or shares as is the
maximum ownership permitted in the country where the entity exists.

24.4

“Agreement” means (1) this master services agreement (“MSA”), (2) SLA, (3) privacy
policy, (4) IP address policy, (5) AUP, (6) service order, and (7) any relevant appendices.
If any conflict or inconsistency exists between or among these documents, the
documents will govern in the following order of priority: (1) service order; (2) SLA; (3)
any relevant appendices to the MSA; (4) MSA; (5) AUP; (6) privacy policy; and (7) IP
address policy.

24.5

“Bandwidth” means the maximum amount of data that can be carried from one point to
another in a second, expressed in bits of data per second (bps).

24.6

“Burst bandwidth” means the amount of bandwidth in excess of the minimum
bandwidth commitment.

24.7

“Business day” means Monday through Friday, 9:00 a.m. to 5:00 p.m., Central European
Summer Time (CEST), excluding any official public holidays in the Netherlands
holiday.

24.8

“Charges” means the charges, fees, costs, and expenses payable under this agreement
including recurring and non-recurring charges as set out on the service order.

24.9

“Commercially reasonable efforts” mean the efforts that a prudent person desirous of
achieving a result would use in similar circumstances to achieve that result as
expeditiously as possible. However, a person required to use commercially reasonable
efforts under this agreement will not be required to take actions that would result in a
material adverse change in the benefits to that person under this agreement or to
dispose of or make any change to its business, expend any material funds, or incur any
other material burden.

24.10

“Confidential information” means generally any information that is maintained in
confidence by or on behalf of either party (each, a disclosing party) and made available
to another party (each, a receiving party), by or on behalf of the disclosing party, in
connection with the parties’ dealings under this agreement, during the term of this
agreement. However, a disclosing party will not need to designate information as
confidential information if the nature of the information makes it generally considered
confidential commercially, which includes information that relates to: (1) trade secrets
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or know-how; (2) finance or accounting; (3) technology, research, or development; (4)
internal processes or procedures; (5) business, operations, or planning of it; (6) sales or
marketing strategies; (7) the terms of any agreement, and the discussions, negotiations,
or proposals related to it, including this agreement. MojoHost’s confidential information
includes unpublished pricing information and terms of service, audit reports,
compliance and certification reports, security reports, product development plans,
datacenter designs, server configuration designs, and other proprietary information.
Confidential information does not include Customer’s customer content that is hosted,
stored, or transmitted using the services.
24.11

“Content delivery network” or “CDN” means the network comprised of the physical
hardware and software used by MojoHost to deliver customer content such as digital
audio, video, or computer software over the Internet.

24.12

“Customer” means the individual or entity that (1) orders services; (2) pays for the
services; and (3) agrees to the terms of this agreement by clicking or checking the box
presented with this agreement, installing or using the services, or electronically or
manually signing this agreement.

24.13

“Customer content” means all data, software, and information, including data text,
software, scripts, video, sound, music, graphics, and images that Customer or its
affiliates create, upload, or transfer in connection with the services.

24.14

“Customer end user” means a third party or its affiliate that is an end user of a customer
offering.

24.15

“Customer equipment” means any equipment either belonging to Customer or leased to
Customer by any third party (other than MojoHost).

24.16

“Customer offering” means services created by Customer based in whole or in part on
the services, which authorized third parties use.

24.17

“Customer portal” means the online services portal operated by MojoHost.

24.18

“Datacenter” means a MojoHost datacenter facility or facilities.

24.19

“Due date” means the recurring date on which charges are due as stated in the service
order.

24.20

“Effective date” means the date on which Customer accepts this agreement by clicking
or checking the box presented with this agreement, installing or using the services, or
electronically or manually signing this agreement.

24.21

“Equipment”
means
any
equipment,
including
computer
hardware,
telecommunications hardware, interconnection points, accessories, attachments,
alterations of and spare parts for that equipment.
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24.22

“Feedback” means any suggestions, comments, improvements, or other feedback about
the services that Customer or any affiliate provides to MojoHost directly or indirectly
through either a MojoHost-controlled website or email address.

24.23

“Flow-through provisions” mean the terms of agreements for services provided by
third parties that are included in this agreement as required by providers of those
services. The flow-through provisions apply only to the relevant services provided by
third parties. The services provided by third parties are part of the services and are
subject to the terms of this agreement as well as the flow-through provisions.

24.24

“HICP” means the Harmonised Index of Consumer Prices for member states of the
European Union who have adopted the Euro.

24.25

“Initial term” means the one-year period beginning on the effective date unless
otherwise specified in the service order.

24.26

“Intellectual property” means inventions, concepts, techniques, plans, designs,
methodologies, procedures, programs, approaches, ideas, know-how, computer
software, technology, writings, graphics, other works of authorship, trademarks, service
marks, logos, trade names, and (in the case of the last four) the goodwill associated with
each.

24.27

“Intellectual-property right” means any intellectual-property right or industrialproperty right existing by law at the relevant time anywhere in the world, including the
right to sue for present or past infringement of it. “Intellectual-property right” includes:
(1) all rights (whether registered or unregistered) in: trade secrets; confidential
information; inventions, patents; trademarks, service marks, and trade names; Internet
domain names; copyrights; designs; rights of publicity; and mask works; (2) any
application then pending for an intellectual-property right, including an application for
a patent or to register a copyright or trademark; (3) any right to file an application for an
intellectual-property right; and (4) any right to claim priority for an application for an
intellectual-property right.

24.28

“Internet protocol” or “IP” means the basic rules and encoding specifications for
sending data on the Internet.

24.29

“IP address policy” means the policy available on the website governing the use and
provision of any IP addresses.

24.30

“Law” means all applicable provisions of a constitution, statute, regulation, ordinance,
rule, judgment, order, or other obligation, requirement, or prohibition having legallybinding effect at the relevant time.

24.31

“Liability” means liability in or for breach of contract, misrepresentation, restitution, or
any other cause of action related to this agreement.
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24.32

“Minimum bandwidth commitment” means the minimum amount of bandwidth that
MojoHost charges to Customer each month at the base price listed in the service order
(irrespective of actual use in a given month).

24.33

“MojoHost” means MojoHost B.V., a private company with limited liability,
incorporated under the laws of the Netherlands, with its registered seat at Amsterdam,
the Netherlands, registered with the Dutch Trade Register of the Chamber of Commerce
under number 61334405.

24.34

“Monthly charge” means the monthly recurring charges (or where monthly charge is
payable over a period that is longer than a month, a pro-rata portion of it) payable by
Customer for the provision of the services by MojoHost, as set out in the service order.

24.35

“Parties” means MojoHost and Customer, each individually a “party.”

24.36

“Payment method” means the instrument acceptable to MojoHost for payment of
charges to MojoHost.

24.37

“Person” means an individual or an entity (including partnerships and other
associations, whether incorporated or unincorporated).

24.38

“Personally identifiable information” or “PII” means information that can be used to
identify, contact, or locate a single person or that can be used with other sources to
uniquely identify a single individual.

24.39

“Privacy policy” means the privacy policy available on the website.

24.40

“Private network” means the portion of MojoHost’s network that provides Customer
with secure private network connectivity from Customer’s private backend network
directly to Customer servers and data storage devices on MojoHost’s internal network
and to other services.

24.41

“Public network” means the portion of MojoHost’s network that provides public
Internet access to Customer servers and data storage services on MojoHost’s network.

24.42

“Renewal term” means the year-to-year period (unless otherwise specified in the service
order) beginning after the last day of the initial term or the renewal term until
terminated.

24.43

“Service order” means orders for specific services on MojoHost’s standard service order
forms that may include a new order for a service or an upgrade or a downgrade of a
service. Each service order will be issued and accepted by the parties according to the
terms of this agreement. Each service order will contain specific provisions for charges,
payment terms, features, locations, descriptions of service, duration, and other terms as
appropriate. Service orders do not apply to third-party services.

24.44

“Services” mean those services MojoHost will provide to Customer as listed in the
service order or added by Customer in the future.
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24.45

“Service level agreement” or “SLA” means the service level agreement available on the
website.

24.46

“SLA credits” mean the credits for applicable qualifying service downtime as described
in the SLA.

24.47

“Taxes” means any tax, duty, or other charges of any nature—but excluding any tax,
duty, or other charge levied on income accruing to MojoHost under this agreement—
imposed by any taxing or government authority, including VAT.

24.48

“Term” means the initial term plus any renewal term.

24.49

“Third party” means an individual or an entity that is not a Customer, MojoHost, or an
affiliate of MojoHost.

24.50

“Third-party services” mean services that third parties provide directly to Customer.
The definition of “services” does not include third-party services.

24.51

“Third-party service agreements” or “TPS agreements” mean agreements for third-party
services that are directly between Customer and the provider of the third-party services.
These agreements are separate and independent from this agreement and MojoHost is
not a party to these agreements.

24.52

“VAT” means value added tax or any other similar sales or transaction tax.

24.53

“Website” means www.MojoHost.eu (or any other location as MojoHost may
designate).

24.54

“Withholding tax” means any amount on account of tax on sources of income that the
payer is obliged to deduct from payments due to the recipient and account for to any
tax authority.
[Signatures on Next Page]
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By clicking or checking the box presented with this agreement, signing the service order, or
installing or using the services, Customer states that Customer: (1) has accepted this agreement in
its entirety; (2) will be bound by this agreement (as amended on or more occasions); and (3) has the
legal right to enter into this agreement. The most current version of this agreement is located on the
website at www.MojoHost.eu. If Customer does not agree with all the terms of this agreement and
does not agree to be bound by this agreement, please do not click or check the box presented with
this agreement, sign the service order, or install or use the services.
The parties signed this agreement on the effective date. Despite the signature blocks below,
MojoHost and Customer acknowledge that they are already bound to the terms of this agreement
and that manually signing this agreement is for record keeping purposes only. Manually signing
this agreement does not amend or supersede any of the existing terms of this agreement.
MojoHost:
MOJOHOST B.V.,
a Netherlands private company

By:
Its:

Customer:

____________________________________

Or
____________________________________,
a ___________________________________

By:
Its:
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